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MATTER- OF: D i s p o s i t i o n  of  amounts  r e c o v e r e d  f o r  
damage t o  Government motor v e h i c l e s  

DIOEST: 
Amounts r e c o v e r e d  by Government agency  from 
p r i v a t e  p a r t y  or i n s u r e r  r e p r e s e n t i n g  l i a b i l -  
i t y  f o r  damage t o  Government motor v e h i c l e  may 
n o t  be r e t a i n e d  by agency  f o r  c red i t  t o  i t s  
own a p p r o p r i a t i o n ,  b u t  m u s t  be d e p o s i t e d  i n  
g e n e r a l  fund  o f  T r e a s u r y  a s  m i s c e l l a n e o u s  
r ece ip t s  i n  a c c o r d a n c e  w i t h  3 1  U.S.C. 
g 3 3 0 2 ( b ) .  61 Comp. Gen. 537 d i s t i n g u i s h e d .  

The A s s i s t a n t  A t t o r n e y  G e n e r a l  for A d m i n i s t r a t i o n ,  
Depar tment  o f  J u s t i c e ,  a s k s  w h e t h e r  t h e  Depar tmen t  may 
r e t a i n ,  for c red i t  t o  i t s  own a p p r o p r i a t i o n ,  amounts  
r e c e i v e d  from p r i v a t e  par t ies  or t h e i r  i n s u r e r s  f o r  l i a b i l -  
i t y  r e s u l t i n g  from motor v e h i c l e  a c c i d e n t s .  A l though  t h e  
r e q u e s t  is l i m i t e d  t o  motor v e h i c l e  a c c i d e n t s ,  t h e  p r i n c i -  
p l e s  i n v o l v e d  would a p p e a r  to a p p l y  t o  o t h e r  Government 
p r o p e r t y  as w e l l .  As d i s c u s s e d  below,  w e  see no r e a s o n  to  
depart  from t h e  t r a d i t i o n a l  p r i n c i p l e  t h a t  t h e  monies  m u s t  
be deposited i n  t h e  g e n e r a l  fund  of t h e  T r e a s u r y  a s  miscel- 
l a n e o u s  receipts .  

I n  t h e  h y p o t h e t i c a l  s i t u a t i o n  p r e s e n t e d ,  a p r i v a t e  
p a r t y  n e g l i g e n t l y  co l l i des  w i t h  a p a r k e d  Government v e h i c l e ,  
c a u s i n g  damage i n  t h e  amount of $1 ,500 .  T h e  agency  t h e n  
p r o c e e d s  to have  t h e  v e h i c l e  r e p a i r e d .  T h e  Government is  
e n t i t l e d  t o  p u r s u e  a claim f o r  damages a g a i n s t  t h e  p r i v a t e  
p a r t y  (or i t s  i n s u r e r )  under  common l a w  t o r t  p r i n c i p l e s .  
T h e  A s s i s t a n t  A t t o r n e y  G e n e r a l  s t a t e s  t h a t  t h e  D e p a r t m e n t ' s  
p r a c t i c e  t h u s  f a r  h a s  been  t o  a c c o u n t  f o r  s u c h  r e c o v e r i e s  as 
m i s c e l l a n e o u s  receipts.  

A t  t h e  o u t s e t ,  w e  n o t e  t h a t ,  a s  a p r a c t i c a l  mat ter ,  w e  
are p r i m a r i l y  t a l k i n g  about v e h i c l e s  p u r c h a s e d  or leased by 
a pa r t i cu la r  agency  and  n o t  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  
(GSA) motor p o o l  v e h i c l e s .  GSA motor p o o l  v e h i c l e s  are gov- 
e r n e d  by t h e  Federal  P r o p e r t y  Management R e g u l a t i o n s .  I f  a 
G S A  motor pool v e h i c l e  is damaged by t h e  n e g l i g e n t  or wrong- 
f u l  a c t  of a n  i d e n t i f i a b l e  p a r t y  o ther  t h a n  t h e  user agency  
or i t s  employee ,  G S A  w i l l  p u r s u e  t h e  Governmen t ' s  claim and 
t h e  user agency  w i l l  n o t  be c h a r g e d  for t h e  r e p a i r s .  
4 1  C.F.R. SS 101-39.805, 1 0 1 4 9 . 8 0 7  ( 1 9 8 3 ) .  
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The d i s p o s i t i o n  of mon ies  r e c e i v e d  f o r  t h e  u s e  o f  t h e  
Un i t ed  S t a t e s  is gove rned  by 31 U.S.C. S 3 3 0 2 ( b )  ( 1 9 8 2 )  
( f o r m e r l y  3 1  U.S.C. S 4 8 4 ) ,  which requires prompt d e p o s i t  i n  
t h e  g e n e r a l  fund  o f  t h e  T r e a s u r y  u n l e s s  t h e r e  is s t a t u t o r y  
a u t h o r i t y  for some o t h e r  d i s p o s i t i o n .  I n  a d d i t i o n ,  a n  
agency  may r e t a i n  receipts which q u a l i f y  as  ' r e f u n d s  t o  ap- 
p r o p r i a t i o n s "  as d e f i n e d  i n  T r e a s u r y  Department-GAO J o i n t  
R e g u l a t i o n  N o .  1 ,  S 2b,  Sep tember  22,  1950,  r e p r i n t e d  i n  GAO 
P o l i c y  and Procedures Manual f o r  Gu idance  o f  Federal 
Agenc ie s ,  t i t l e  7, Appendix B . L /  S i n c e  t h e r e  is  no s t a t u -  
t o r y  a u t h o r i t y  which w o u l d  p e r m i t  agency  r e t e n t i o n  of r e c o v -  
e r ies  i n  t h e  s i t u a t i o n  unde r  c o n s i d e r a t i o n ,  t h e  q u e s t i o n  is  
whether  t h e  r e c o v e r y  may be deemed a " r e f u n d "  w i t h i n  t h e  
s c o p e  o f  t h e  r e g u l a t i o n .  

It is s u g g e s t e d  t h a t  agency  r e t e n t i o n  o f  t h e  r e c o v e r y  
i n  t h i s  case follows from o u r  d e c i s i o n  i n  61 Comp. Gen. 5 3 7  
( 1 9 8 2 ) .  I n  t h a t  d e c i s i o n , * w e  h e l d  t h a t  a n  agency  may r e t a i n  
amounts r e c e i v e d  from a car r ie r  or i n s u r e r  f o r  damage t o  a n  
e m p l o y e e ' s  p e r s o n a l  p r o p e r t y  where t h e  agency  h a s  p a i d  a 
claim by t h e  employee unde r  31 U . S . C .  S 3721,  and may c r e d i t  
those amounts  t o  t h e  a p p r o p r i a t i o n  from which t h e  employee ' s  
claim was paid.  

A s  w e  p o i n t e d  o u t  i n  61 Comp. Gen. 537 ,  a n  agency  h a s  a 
choice, based on  i t s  own p o l i c y  d e t e r m i n a t i o n ,  when c o n s i d -  
e r i n g  claims under  31 U.S.C. S 3721. The agency  may, i f  i t  
so chooses, pay  t h e  e m p l o y e e ' s  claim i m m e d i a t e l y  w i t h o u t  
a w a i t i n g  any t h i r d - p a r t y  s e t t l e m e n t .  The agency  t h e n  be- 
comes s u b r o g a t e d  to  t h e  e m p l o y e e ' s  claim a g a i n s t  t h e  l i a b l e  
t h i r d  p a r t y .  A l t e r n a t i v e l y ,  t h e  agency  may require t h e  
employee t o  p u r s u e  t h e  t h i r d - p a r t y  claim f i r s t ,  and c o n s i d e r  
any r e m a i n i n g  claim by t h e  employee  o n l y  a f t e r  t h e  t h i r d -  
p a r t y  claim h a s  been  s e t t l e d .  

I f  t h e  agency  c h o o s e s  t h e  l a t t e r  p o l i c y ,  i t  w i l l  n o t  
r e c e i v e  t h i r d - p a r t y  r e c o v e r i e s  b u t  w i l l  pay c o r r e s p o n d i n g l y  
lesser amounts  t o  i t s  employees  i n  cases where there  is  
t h i r d - p a r t y  l i a b i l i t y .  I f  t h e  agency  chooses t h e  former 
p o l i c y ,  it w i l l  be p a y i n g  s o m e w h a t  h i g h e r  amounts  t o  i t s  

- l /  Re funds  t o  a p p r o p r i a t i o n s ,  a s  d e f i n e d  i n  S 2b,  " r e p r e -  
s e n t  amounts  collected f rom o u t s i d e  sources f o r  payments  
made i n  e r ro r ,  o v e r p a y m e n t s ,  or a d j u s t m e n t s  f o r  p r e v i o u s  
amounts  d i s b u r s e d ,  i n c l u d i n g  r e t u r n s  o f  a u t h o r i z e d  
advances .  '' 
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employees  i n  t h e  f i r s t  i n s t a n c e ,  i n  a n t i c i p a t i o n  of t h e  
t h i r d - p a r t y  r e c o v e r y .  I n  t h i s  s i t u a t i o n ,  w e  conc luded  t h a t  
"it is e n t i r e l y  legit imate t o  t rea t  a t h i r d - p a r t y  r e c o v e r y  
as  a r e d u c t i o n  i n  t h e  amount p r e v i o u s l y  d i s b u r s e d  r a t h e r  
t h a n  as a n  a u g m e n t a t i o n  of t h e  a g e n c y ' s  a p p r o p r i a t i o n . "  
6 1  Comp. Gen. a t  540 .  The r e c o v e r y  is a n a l o g o u s  to  t h e  
r e c o v e r y  of a n  overpayment  or t h e  r e t u r n  o f  a n  unused ad- 
vance ,  and  may p r o p e r l y  be t reated as a r e f u n d  t o  t h e  d i s -  
b u r s i n g  a p p r o p r i a t i o n .  

I t  is t h e  n a t u r e  o f  t h e  a g e n c y ' s  d i s c r e t i o n  under  
31 U.S.C.  S 3 7 2 1 ,  as described above ,  t h a t  d i s t i n g u i s h e s  
61 Comp. Gen. 5 3 7  from t h e  i n s t a n t  s i t u a t i o n .  I f  t h e  agency  
w i s h e s  t o  have  i ts  motor v e h i c l e  r e p a i r e d  ( a n d  i n  many cases 
it w i l l  have  no choice), it must  pay f o r  t h e  repairs,  and 
t h e  amount i t  p a y s  bears no r e l a t i o n s h i p  t o  t h e  p o s s i b i l i t y  
of a t h i r d - p a r t y  r e c o v e r y .  

By way o f  c o n t r a s t ,  t h e  i n s t a n t  s i t u a t i o n  is s imilar  t o  
our d e c i s i o n  i n  52 Comp. Gen. 125 ( 1 9 7 2 1 ,  h o l d i n g  t h a t  
r e c o v e r i e s  from t o r t f e a s o r s  p u r s u a n t  to  t h e  Federal Medical 
Care Recovery  A c t  mus t  be deposi ted i n  t h e  T r e a s u r y  as  m i s -  
c e l l a n e o u s  receipts. See 61 Comp.  Gen. a t  539-40. W h i l e  
r e c o v e r i e s  i n  t h e  i n s t a n t  case, a s  i n  5 2  Comp. Gen. 1 2 5 ,  are 
c e r t a i n l y  "related" to  a p r i o r  e x p e n d i t u r e ,  t h e y  are n o t  
" a d j u s t m e n t s "  of a pr ior  d i s b u r s e m e n t  as c o n t e m p l a t e d  i n  t h e  
r e g u l a t i o n . 2 /  - 

The A s s i s t a n t  A t t o r n e y  G e n e r a l  a lso n o t e s  o u r  d e c i s i o n s  
t o  t h e  e f f e c t  t h a t  no  impermissible a u g m e n t a t i o n  r e s u l t s  
where t h e  p r i v a t e  p a r t y  r e s p o n s i b l e  for t h e  damage e i the r  
r e p l a c e s  t h e  p r o p e r t y  i n  k i n d  or makes payment d i r e c t l y  to  
t h e  p a r t y  making t h e  repairs .  E . g . ,  14 Comp. Dec. 310  
( 1 9 0 7 ) .  W h i l e  t h i s  is  t r u e ,  i t  is n o t h i n g  more t h a n  a n  
e x c e p t i o n  t h a t  may be a d v a n t a g e o u s  i f  t h e  t i m i n g  of  r e p a i r  
and payment  c a n  be made t o  c o i n c i d e .  

F i n a l l y ,  we n o t e  t h a t  where t h e  C o n g r e s s  h a s  found it 
desirable  t o  permit agency  r e t e n t i o n  of r e c o v e r i e s  i n  t h e  
t y p e  of s i t u a t i o n  i n v o l v e d  i n  t h i s  case, i t  h a s  p r o v i d e d  t h e  
n e c e s s a r y  a u t h o r i t y  by s t a t u t e .  F o r  example ,  t h e  GSA motor 
pool s y s t e m ,  n o t e d  ea r l i e r  i n  t h i s  d e c i s i o n ,  is  f i n a n c e d  by 
means of t h e  G e n e r a l  S u p p l y  Fund. 40 U.S.C.  5 4 9 1 ( d ) .  

- 2/ T o  look  a t  it a n o t h e r  way, a r e c o v e r y  i n  t h e  i n s t a n t  
s i t u a t i o n  would amount t o  t h e  r e f u n d  o f  a n  "ea rned  pay- 
ment , "  w h i c h  m u s t  be a c c o u n t e d  f o r  as  a m i s c e l l a n e o u s  
receipt.  39 Comp. Gen. 6 4 7 ,  6 4 9  ( 1 9 6 0 ) .  
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Recoveries f o r  damage t o  p r o p e r t y  p r o c u r e d  t h r o u g h  t h e  Fund 
are e x p r e s s l y  a u t h o r i z e d  t o  be credited t o  t h e  Fund.  
40 U.S.C. S 7 5 6 ( c ) .  

I n  v i e w  of t h e  f o r e g o i n g ,  a b s e n t  s t a t u t o r y  a u t h o r i t y  t o  
t h e  c o n t r a r y ,  a m o u n t s  r e c e i v e d  by a n  a g e n c y  for  l i a b i l i t y  
r e s u l t i n g  f r o m  damage t o  Governmen t  p r o p e r t y  m u s t  be depos- 
i t e d  i n  t h e  T r e a s u r y  a s  m i s c e l l a n e o u s  receipts.  26 Comp. 
Gen. 618 ( 1 9 4 7 ) .  T h e  T r e a s u r y  D e p a r t m e n t  h a s  establishes a 
r e c e i p t  a c c o u n t  f o r  t h i s  p u r p o s e ,  a c c o u n t  no. 3019 ,  "Recov- 
e r i e s  for G o v e r n m e n t  p r o p e r t y  l o s t  or damaged, n o t  otherwise 
c l a s s i f i e d . "  

1%'- R .  c$, G 14- Comptr 01 ler  G e n e r  a1 
of t h e  U n i t e d  S t a t e s  
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